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A l t h o u g h 

weather-wise 

we are now 

stuck in dol-

drums of a 

typically hot 

and humid 

Maryland sum-

mer, exciting developments are 

afoot. On August 1, 2013, the 

HCBA Community Outreach 

Committee will hold its Second 

Annual Crab Feast. The proceeds 

from this event will benefit the 

KidsConnex Program at the Na-

tional Family Resiliency Center. 

This event is a great opportunity to 

support NFRC in its efforts to 

provide critical services in our 

community. I’d like to extend my 
thanks to Kelcie Longaker, Joe 

Maher, and the members of the 

Community Outreach Committee 

for their dedicated work in bring-

ing this event to fruition. 
I want to thank Senator 

James N. Robey for presenting the 

membership with his annual legisla-

tive update at our June luncheon. 

We have all long appreciated Sena-

tor Robey’s straightforward and 

unvarnished explanation of the 

legislative issues confronted each 

session by the General Assembly. 

With his retirement at the end of 

the 2014 General Assembly ses-

sion, Senator Robey will mark the 

end of 48 years in public service. 

On behalf of the HCBA, I would 

like to thank Senator Robey for his 

service and wish him well in his 

coming retirement. 
Coming in November we 

have two more exciting events 

which involve community outreach. 

On November 2, 2013, the HCBA 

will be running, in conjunction with 

the Maryland State Bar Associa-

tion’s Young Lawyers Section, the 

Wills for Heroes Program which 

prepares critical estate planning 

documents for police officers, fire 

fighters, and first responders free 

of charge. I want to thank Chad 

Spencer for his dedication in run-

ning this event for the past several 

years. Regardless of your field of 

practice, I encourage you all to 

come out and volunteer for this 

rewarding event. Training on the 

preparation of the relevant docu-

ments is provided to all volunteers 

prior to the event.  

Also in November, on a 

date yet-to-be determined, the 

HCBA will be conducting a Civics 

and Law Academy Program in con-

junction with the Howard County 

Public Schools. The HCBA was 

recently selected as one of the 

recipients of the Civics and Law 

Academy grants sponsored by the 

Maryland State Bar Association and 

the Maryland Bar Foundation. 

Judge Pamila Brown has graciously 

agreed to lead the project. You 

may have read about the project in 

the MSBA Bar Bulletin; the Mary-

land Judiciary and the Maryland 

State Bar Association in 2010, un-

der the leadership of Judge Brown, 

began a Civics and Law Academy 

Program to provide the opportuni-

ty for high schools students to gain 

knowledge and skills on civics. The 

program is a half day; lawyers and 

judges will visit local high schools 

and address the topic of rights and 

responsibilities, law and justice, 

free speech, school speech and 

protected speech, power and em-

powerment, and  law in a cyber-

age. If you are interested in becom-

ing involved in this exciting and 

impactful program please contact 

me. I will disseminate further de-

tails to the members as they be-

come available. 

Ours is an organization 

which consists of attorneys con-

cerned about the community and 

the practice of law. If anyone has 

suggestions or ideas for programs 

or events please contact me. Inher-

ently the HCBA is what we, its 

collective members, make of it. 

Together we can make the most of 

it.  
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COURT OF APPEALS 

The Honorable Lynne A. 

Battaglia, 410-260-1565 

 
The Honorable Robert A. 

Zarnoch, 410-260-3701 

 
The Honorable Kathryn Grill 

Graeff,410-260-1466 

 

HOWARD COUNTY  

CIRCUIT COURT 
The Honorable Lenore  

Gelfman 

Sec. - Phyllis Reed, 410-313-

2143 
Law Clerk -Stacy Kight, 410-

313-4853 

 

The Honorable Louis Becker 
Sec.-Barbara Unverzagt, 410-

313-2083 
Law Clerk - Katie Bagley, 410-

313-4864 

 

The Honorable Richard  

Bernhardt 
Sec. - Debra Coleman, 410-313

-2145 
Law Clerk -Elizbeth Rosen, 410

-313-4855 

 
The Honorable Timothy 

McCrone 
Secretary -  Kim Quinn, 410-

313-2149 
Law Clerk - Rachel Brown,410-

313-4861 

 
The Honorable William V. 

Tucker 
Sec.-Lynne Wiessner,  410-313-

2066 
Law Clerk-Joshua Plaxen-410-

313-4853 

 

Court Reporters Supervisor: 

Susan Gnatt, 410-313-4850 

 

Family Law Coordinator: 

Lisa Mohink, 410-313-2225 

 

DISTRICT COURT 

The Honorable Sue-Ellen 

Hantman 

The Honorable Pamila J. Brown 

The Honorable Mary C. Reese 

The Honorable Ricardo Zwaig 

 
Secretary - Joy Barwick, 410-

480-7706 

 
Law Clerk - 410-480-7700 ext. 

5723 
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Ellicott Mills Brewing Company Welcomes HCBA Young Lawyers 

On July 24th, the Ellicott Mills Brewing Company welcomed members of the Howard 
County Bar Association Young Lawyers Section for a tour and happy hour.   
 
One of the largest recent turnouts for the HCBA YLS, the attendees were treated to an 
educational tour of the facilities by an associate brewer, sampled great German-style 
beers while getting to know each other and squeezing in a bit of networking. 
 
The YLS asks that you stay tuned for some more great events, and urges everyone to 
attend the CRAB FEAST on Thursday, August 1st ! 
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Criminal Law Update 
by Bob Lidston 

 
The Court of Appeals has issued three re-

cent decisions which may be of interest to 

practitioners. 

 
State v. Fennell, No. 72, September Term 

2012, filed May 17, 2013 (opinion by Harrell, 

J.). Fennell was tried by a jury on four charg-

es: First degree assault; conspiracy to com-

mit first degree assault; robbery; and con-

spiracy to commit robbery. Before conclud-

ing jury deliberations, the jurors sent the 

judge an unsolicited verdict indicating that 

the jury voted unanimously to acquit Fennell 

of first degree assault, conspiracy to commit 

first degree assault, and conspiracy to com-

mit robbery. The jury sheet indicated that 

the jurors had not agreed unanimously on 

any disposition of the robbery charge and a 

lesser included charge of first degree assault 

of second degree assault.  

 
A judge reviewed the verdict sheet and told 

the jury to continue to deliberate "regarding 

the counts as to which you are undecided." 

Later, called back into open court, the jurors 

indicated that they were not making pro-

gress and were unable to reach a unanimous 

verdict. Fennell’s counsel asked the judge to 

take a partial verdict on the counts that had 

been unanimously decided. The State object-

ed. The judge declared a mistrial as to all 

counts. Before a new trial was held, Fennell’s 

counsel filed a motion to bar retrial on the 

charges for which he believed the first jury 

had acquitted his client. That motion was 

denied and Fennell appealed. 

 
The Court of Special Appeals reversed, 

deciding that, because the judge did not 

explore reasonable alternatives, there was 

no manifest necessity for a mistrial. Because 

of this, COSA concluded that another trial 

on the three counts upon which the jurors 

indicated a unanimous decision to acquit was 

barred by double jeopardy. The Court of 

Appeals granted cert to consider whether 

the judge exercised proper discretion in 

declaring a mistrial as to all charges when 

the jury had indicated unanimity as to some 

and whether a trial judge is required to ac-

cept a partial verdict at the request of one 

party and over the objection of the other.  

 
The Court of Appeals affirmed the decision 

of COSA. Because the trial judge declared a 

mistrial without consent as to the three 

counts upon which the jurors indicated una-

nimity and the defense had requested a par-

tial verdict, the Court reasoned that a retrial 

of Fennell on these three charges was per-

missible only if there was a manifest necessi-

ty for the declaration of a mistrial. Generally, 

a trial judge has broad discretion to declare 

a mistrial and does not have to clear specific 

hurdles before doing so, but the Court held 

that to find a manifest necessity for declaring 

a mistrial, the trial judge must still determine 

that no reasonable alternative exists.  

 
Maryland permits the entry of partial ver-

dicts when jurors indicate a unanimity on 

one or more counts. Maryland Rule 4-327(d) 

gives a trial judge a reasonable alternative to 

the declaration of a mistrial. Before declaring 

a mistrial without consent, a trial judge 

should take steps to (continued on page 16) 

determine that a true deadlock exists, if it 

can do so without coercing the jury.  A par-

tial verdict inquiry is largely an exercise of 

the trial judge’s discretion, but the Court 

found in Fennell’s case that the trial judge 

abused his discretion in failing to make fur-

ther inquiry of the jurors when defense 

counsel asked for the entry of a partial ver-

dict.  

 
The Court decided that where a trial judge 

is on notice that a jury may have reached a 

partial verdict, and ambiguity as to unanimity 

persists throughout the colloquy with the 

jurors, defense counsel requests a partial 

verdict, and the specter of coercion is low 

because of the unusual posture of the jury’s 

deliberations, Maryland Rule 4-327(d) gives 

the trial judge a reasonable alternative to the 

declaration of a mistrial. Before finding a 

manifest necessity for a mistrial, the trial 

judge should have inquired into the jury 

status of unanimity prior to its discharge. 

The failure to do so was an abuse of discre-

tion. A retrial of Fennell on first degree as-

sault, conspiracy to commit first degree 

assault, and conspiracy to commit robbery 

was barred by double jeopardy. 

 
State v. Taylor, No. 60, September Term 

2012, filed May 21, 2013 (opinion by Harrell, 

J.). Taylor was convicted of murder and 

robbery. He was represented by a public 

defender. At or about the same time, he was 

charged with some unrelated crimes for 

which the same public defender was to rep-

resent him. However, the public defender 

was replaced for the unrelated crimes by 

private counsel. The initial trial of Taylor on 

the murders resulted in a hung jury and a 

mistrial was declared. Private counsel ob-

tained a similar result in the first trial of the 

unrelated charges. The retrial of the unrelat-

ed charges ended with an acquittal of Taylor. 

The retrial on the murder case, where the 

public defender continued to represent Tay-

lor, was then scheduled for trial.  

 
Prior to the beginning of the retrial of the 

murder case, a postponement was request-

ed and heard before the administrative 

judge’s designee. The public defender and 

private counsel were both present. Private 

counsel told the judge that he had been 

contacted by a family member of Taylor’s to 

represent him in the murder case. Private 

counsel asked the court to postpone the 

trial for ten days for trial preparation. This 

request was denied and the case was sent to 

another judge for trial. The next day, the 

State asked that trial judge to return the 

case to the administrative judge in order to 

"resolve" Taylor’s request for a postpone-

ment. The trial judge decided to send the 

case back based on Maryland Rule 4-271 

which provides that the administrative judge 

has sole authority to grant a postponement. 

A different designee of the administrative 

judge received the case on the same day and 

both the public defender and the State indi-

cated that they were prepared for trial. Pri-

vate counsel said that he would only enter 

his appearance if the court would grant a 

one week continuance. The request was 

denied and the case was returned for trial 

on the next day.  

 
On that day, the State asked the trial judge 

to resolve what it saw as an embedded re-

quest to discharge the public defender and 

retain private counsel, asserting that under 

Maryland Rule 4-215(e), Taylor’s request 

required the court to address that issue 

before proceeding to trial. The public de-

fender explained to (continued on page 13) 
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Team Vickie 

3 Ways You Can Support Team Vickie! 

1. Join us for the Police Pace 5k as we help raise funds for the  

Howard County Police Department and the Leukemia and  
Lymphoma Society in Vickie Gelfman’s honor.  For a donation of 

$25 or more, you will get a Team Vickie shirt.  Donations should 

be forwarded to Jolie Weinberg at jgw@wsfamilylaw.com  

specifying the shirt size 

 

Register at www.policepace.com 

 

 
 2.    For a sponsorship of $100 or more, your name and/or logo 

will be printed on the shirt.  Contact Debra Saltz at 

debra@debrasaltz.com 

 

 

3.     If you cannot join us or want to donate directly to the                                            
Leukemia and Lymphoma Society in Vickie’s honor, please log 

onto: 

http://mdc.lls.llsevent.org/teamvickie 

 

 

We look forward to seeing everyone on September 8th!  

 

Thanks for your support! 

Police Pace 

Centennial Park 

Ellicott City, MD 

September 8, 2013 

8:30am 
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The Howard County Bar Association’s 
Luncheon with Senator Robey 
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the court the history of the matter and 

then asked Taylor if he was satisfied with 
his representation. Taylor replied: "I just 

felt as though as far as litigating on the 

certain of law, it seems to be the best of 

my knowledge as I can understand it, 

that’s the only thing I just didn’t see eye 

to eye with you on. But other than that, I 

had no problem, I was pleased with you." 

The State argued that Maryland Rule 4-

215 had still not been resolved. The judge 

who had heard the request sent the mat-

ter on to another judge who gave the 

State and the public defender a chance to 

explain the procedural background of the 

case and private counsel’s willingness to 

represent Taylor only if a continuance 

was granted. The court found no merito-

rious reason for granting Taylor’s request 

to replace the public defender and denied 

his request. 

 
Trial began and the jury found Taylor 

guilty of first degree murder and related 

charges. He was sentenced to life impris-

onment plus forty years. Taylor appealed 

to the Court of Special Appeals, arguing 

that, even though he expressed his desire 

to four different judges, each judge failed 

to comply with Maryland Rule 4-215(e) 

when they did not inquire as to whether 

he had a meritorious reason for his re-

quest. He argued that this failure violated 

his constitutional right to counsel of his 

choice. COSA agreed with Taylor and 

reversed his convictions. 

 
The State filed a Petition for Cert, arguing 

that COSA was wrong in its application of 

Maryland Rule 4-215(e) because Taylor 

did not specifically request the court for 

permission to discharge the public defend-

er. The State also argued that even if Rule 

4-215(e) was triggered by 

Taylor’s communications 

with the court, the court 

did not fail to comply 

with the Rules require-

ments. Taylor filed a 

cond i t iona l  Cross -

Petition for a writ of 

cert, claiming that each 

judge’s failure to follow 

the rule after Taylor 

requested to discharge 

his counsel violated his 

right to counsel of his 

choice.  

 
The Court of Appeals 

reversed COSA and re-

manded the matter. Even if the state-

ments of Taylor, the public defender, and 

private counsel were sufficient to engage 

a Rule 4-215(e) inquiry into the putative 

merits of Taylor’s purported request to 

discharge his public defender and replace 

him with private counsel, the conduct of 

the trial judges who considered Taylor’s 

request complied with the requirements 

of the rule. Taylor was given an oppor-

tunity to explain the reasons for his re-

quest and after considering what Taylor 

said, the trial judge found that his 

"reasons" did not merit a discharge of 

counsel and/or a postponement.  

 
Secondly, the Court held that after bal-

ancing Taylor’s constitutional right to 

counsel of choice against the trial court’s 

discretion to fairly and orderly administer 

criminal trials, the trial court did not vio-

late Taylor’s constitutional rights by deny-

ing his request for a continu-

ance. Therefore, the matter 

was sent back to COSA with 

directions to affirm the judg-

ment of the circuit court. 

 
Valonis v. State, No. 46, and 

Tyler v. State, No. 52, Sep-

tember Term 2012, filed May 

20, 2013 (opinion by 

Greene, J.). Valonis was 

charged with robbery and 

related matters. Tyler was 

charged with burglary and 

related matters. In each case, 

the trial judge conducted a 

jury trial waiver proceeding, 

afterwards, both individuals 

were tried and convicted in 

bench trials. In each case, the 

trial judge did not make an 

explicit determination and announcement 

on the record that they had waived the 

trial by jury knowingly and voluntarily. 

Valonis and Tyler appealed to the Court 

of Special Appeals. They argued that un-

der Maryland Rule 4-246, the court may 

not accept a waiver until, after an exami-

nation of the defendant on the record, it 

determines and announces on the record 

that the waiver was made knowingly and 

voluntarily. COSA affirmed both convic-

tions. 

 
The Court of Appeals reversed. The Rule 

unambiguously directs trial judges to 

make an explicit determination of a know-

ing and voluntary waiver on the record. 

After an examination of the defendant, a 

judge is required to announce his or her 

factual determination as to the defend-

ant’s knowing and voluntary waiver on 

the record. The failure to do so should 

not be treated as nothing more than a 

technicality. The Rule must be complied 

with to validly waive the right to trial by 

jury. Because the onus is on the trial 

court to announce its determination, the 

issue of waiver is preserved for appellate 

review notwithstanding a failure to object. 

A trial judge’s failure to announce his or 

her determination on the record is not a 

mere technicality and is not subject to 

harmless error analysis. Failure to comply 

strictly with the Rule constitutes reversi-

ble error because the Rules provisions 
are in place to ensure that the defendant’s 

waiver of the important constitutional 

right to trial by jury is made knowingly 

and voluntarily. 
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HCBA COMMITTEE & 
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Membership - Co-Chairs, Chad Spen-

cer and Victoria Gelfman 

Social Committees 

Golf Tournament - F. Todd Taylor 

Holiday Party - Ethan Delinger 

Judicial Selection Committee - 

Betty Adams / Ann Balcerzak 

Community Outreach 

Suzanne Houle / Kelcie Longaker 

Hon. Pamila J. Brown, Law Day 

Estates & Trusts Section - Richmond 

Davis 

Family Law Section - Karen Amos 
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HELPFUL ONLINE SOURCES 

Howard County Public Schools - 

www.schools-out.com 

U.S. Department of Homeland 

Security - www.ready.gov 

Federal Emergency Management 

Agency - www.fema.gov 

Centers for Disease Control & 

Prevention - www.cdc.gov 

American Red Cross - 

www.redcross.org 

Maryland Emergency Management 

- www.mema.state.md.us 

Maryland Health & Mental 

Hygiene - www.dhmh.state.md.us 

Howard County Health Dept - 

www.www.hchealth.org 

Community Emergency Response 

Network (CERN) - www.cern.us 

The Weather Channel - 

www.weather.com 

Volunteer Center - 

www.volunteerhoward.org 

Grassroots Crisis Hotline 

410-531-6677 

Public Information - 410-313-2022 

Volunteer Center - 410-715-3172 

Page 14 Volume 28 No.2 


