
flight of time is a result of the 

nature of the business, be-

cause time is a lawyer’s stock 

in trade.  You do your clients 

and the community service by 

offering your time, often even 

when you didn’t realize you had 

it to offer.  Members of the 

Howard County Bar Association 

have a long, proud history of 

providing their valuable time to 

many worthwhile, but 

“unscheduled” causes.  So 

many, in fact, that it is almost 

like they are having fun!  So 

that’s why 2014 went so fast! 

There are plenty of volunteer 

activities out there for you to 

make time fly in 2015:  pro 

bono service, mock trials, law 

day activities, mentoring, Wills 

for Heroes, and many more.  

Take a little time to try some-

thing new; 2016 is just around 

the corner.. 

                               Mary Pizzo 

Greetings 

Happy New Year! It is hard to 

believe it is actually 2015.  It 

seemed to come so fast, I was 

sure that 2014 was somehow 

extra short.  As I removed the 

2014 calendar to make way for 

the new, it seemed too soon.  I 

counted the pages.   There 

were twelve.  One for each 

month.  I looked at the num-

bered days.  All there.  One year 

of time had, indeed, passed.  I 

had to concede that 2015 ar-

rived exactly at the time it was 

supposed to, relatively speak-

ing. 

Naturally, my healthy response 

to this temporal provocation 

was to make a relevant New 

Year’s resolution: Improve My 

Time Management Skills.  My 

plan was to make lists and 

check off tasks, create files and 

piles, organize, prioritize, com-

partmentalize, and be home in 

time for dinner.  In 2015, I 

would stay on schedule. 

 Alas!  Already my plan to mas-

ter the clock and the calendar 

has become somewhat less 

resolute and somewhat more 

ethereal. Already, January to-

dos have morphed into Febru-

ary must-dos.  March is still on 

hold for now.  As they say, life 

intervened.  But I don’t think I 

am alone.  Many attorneys I 

admire and respect lament the 

disproportionate ratio of time to 

task.  Perhaps you do, too. 

How does this happen?   The 

concept that time flies when 

you are having “fun” is only 

partially right.  As a lawyer, time 

flies when you spend extra time 

counseling the bereft client, or 

honing that closing argument, 

or offering a few minutes to a 

mentor a student, or educating 

yourself on new law, or helping 

a colleague, or providing pro 

bono services. Unscheduled 

tasks. 

In the practice of law, the rela-

tive lightening speed of the 

P R E S I D E N T ’ S  M E S S A G E  

H
O

W
A

R
D

 
C

O
U

N
T

Y
 
 

B
A

R
 
A

S
S

O
C

I
A

T
I

O
N

 

W I N T E R  2 0 1 5  

  

W W W . H O W A R D C O U N T Y B A R . O R G  

 

 

 

JOIN US FOR THE HCBA FEBRUARY LUNCHEON 

February 18, 2015 

11:30 am—1:30 pm 

UNION JACKS—COLUMBIA, MD 

Email—howardcountybarassociation@gmail.com to RSVP

I N S I D E  T H I S  I S S U E :  

Criminal Law  

Update 

3 

How the Law 

Library can Help 

You 

10 

May Civil Law 

Update 

12 

June Civil Law 

Update 

15 

July/August 

Civil Law Update 

17 

October Civil Law 

Update 

20 

Wills for Heroes 21 



 

 

 

 

Page 2   B A R R I S T E R  

Congratulations to Our  
Newest Circuit Court Associate 

 

Mary Morton Kramer 
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C R I M I N A L  L A W  U P D A T E — M A R Y  P I Z Z O  

Important Recent Decisions 

 

Riley v. California and U.S. v. Wurie,  S.CT., 573 U.S. ______ (2014) Opinion by Roberts, J. 

In these two cases the Supreme Court  considered whether the police may, without a warrant, search digi-

tal information on a cell phone seized from an individual who has been arrested. 

Facts: In the first case, David Riley was stopped by police for driving with expired registration tags.  In the 

course of the stop, the officer discovered that Riley’s license was suspended.  Pursuant to department 

policy, Riley’s car was impounded.  An inventory search of the car was done. Two handguns were discov-

ered under the hood. 

Upon a search incident to arrest, police found items associated with the “Bloods” gang. A cell phone was 

also retrieved from Riley’s pocket.  The phone was a smart phone with a broad range of other functions 

based on advanced computing capability, large storage capacity, and Internet connectivity.  Without ob-

taining a warrant, the officer accessed information on the phone. He noticed that some words seen in the 

phone were preceded by the letters “CK”, a label that, he believed stood for “Crip Killers,” a slang term 

for members of the Bloods gang. 

Two hours after arrest, an officer examined the phone to look for gang-related evidence.  Particular files 

that were of interest to the police were videos with the word “Bloods” being heard, as well as photographs 

of Riley standing in front of a car that was suspected to have been sighted in a shooting several weeks 

earlier. 

Based on the information retrieved from the phone, Riley was tried and convicted of multiple charges re-

lated to the shooting, and received an enhanced penalty as a result of the gang association, an aggravat-

ing factor for sentencing. 

In Wurie, a police officer performing routine surveillance observed  Brima Wurie make an apparent drug 

sale from a car.  In a search incident to arrest, two cell phones were seized.  After the arrest, officers not-

ed that one of the phones  was receiving multiple calls from a source identified as  “my house” on the 

phone’s screen.  Without first obtaining a warrant, officers went through the phone to access the call log 

               WWW.HOWARDCOUNTY BAR.ORG 
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and ultimately the number and address associated with the “my house”  label.  The officers went to that 

address and saw through the window a woman who resembled one in a photograph seen in the phone.  A 

search warrant was obtained and a search conducted, wherein the police discovered drugs, guns and 

cash.  Wurie was charged and convicted of with drug distribution, firearms violations and related charges. 

The Court reversed and remanded in both cases, holding that the police generally may not, without a war-

rant, search digital information on a cell phone seized from an individual who has been arrested. 

The Court reviewed the three related precedents which govern searches incident to arrest : Chimel v. Cali-

fornia, which requires that a search incident to arrest be limited to the area within the arrestee’s immedi-

ate control, where it is justified by the interests in officer safety and in preventing evidence destruction;  

United States v. Robinson, 414 U. S. 218, where the Court applied the Chimel analysis to a search of a 

cigarette pack found on the arrestee’s person, holding that the risks identified in Chimel are present in all 

custodial arrests, even when there is no specific concern about the loss of evidence or the threat to offic-

ers in a particular case; and Arizona v. Gant, 556 U. S. 332, which permits searches of a car where the 

arrestee is unsecured and within reaching distance of the passenger, if there is a belief ther is evidence 

within. 

The Court declined to apply Robinson’s broad reach to cell phones.  The Court said that it determines 

whether to exempt a given type of search from the warrant requirement “by assessing, on the one hand, 

the degree to which it intrudes upon an individual’s privacy and, on the other, the degree to which it is 

needed for the promotion of legitimate governmental interests.” citing Wyoming v. Houghton. 

The Court held that the search of the digital information in a cell phone does not further the government 

interests identified in Chimel. There are no comparable risks when the search is of digital data. Digital 

data stored on a cell phone cannot itself be used as a weapon or to effectuate an escape.  Officers may 

examine the phone’s physical aspects to ensure that it will not be used as a weapon, but the data on the 

phone can endanger no one.  The Court did not see the destruction of evidence as a great threat that 

could not be addressed based on other means, if necessary, such as exigent circumstances. 

The Court opined that cell phones differ markedly both qualitatively and quantitatively from other objects 

that might be kept on an arrestee’s person. The amount of intrusion on privacy is not physically limited.    

Even the most basic of cell phones has the ability to store immense amounts of many kinds of data, 
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amounting to the sum of a person’s private life.  The Court further emphasized the “pervasiveness” char-

acteristic of cell phones. 

The Court was clear:  “Modern cell phones are not just another technological convenience. With all they 

contain and all they may reveal, they hold for many Americans “the privacies of life.”  The fact that tech-

nology now allows an individual to carry such information in his hand does not make the information any 

less worthy of the protection for which the Founders fought.  Our answer to the question of what police 

must do before searching a cell phone seized incident to an arrest is accordingly simple— get a warrant.” 

Citations and page numbers omitted. 

                                                                                                                                  Continued on page 6 
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that he engaged in a process to derive information that was beyond the ken of the average person, as 

explained in Ragland v. State, 385 Md. 706, (2005), in which the Court delineated the scope of expert 

testimony. 

Regarding the admissibility of the recorded statements, the COA agreed that there was insufficient evi-

dence of a conspiracy.  The COA disagreed, however, with the COSA that the statement was admissible as 

a statement against a party opponent, maintaining that co-defendants are not party opponents.  The 

State is the only opponent of criminal defendants. 

Nevertheless, the COA held that the recorded statements were admissible , without violating Bruton v. 

United States, 391 U.S. 123 (1968), which requires severance if, during a joint trial, the State wishes to 

introduce statements by a non-testifying defendant that inculpate his co-defendant, because doing so 

violates the co-defendant’s Confrontation Clause rights.  The COA reasoned that Crawford v. Washington, 

541 U.S. 36 (2004), limits Confrontation Clause analysis to “testimonial” hearsay, and because the state-

ments contained in the recordings were non-testimonial, Bruton would not be implicated by the admis-

sion of the recordings.  The COA did note, however, that severance may be in order to avoid undue preju-

dice to Payne. 

 

Kevin E. Jones v. State of Maryland, COA, No. 14, September Term 2014, filed 11/19/14 Opinion by 

Watts, J. 

The Court of Appeals considered whether a defendant can commit second-degree assault of the intent-to-

frighten type against a victim of whose presence in particular the defendant does not know. 

Facts: The State charged Kevin Jones, with various criminal offenses, including second-degree assault of 

the intent-to-frighten type against Christine Johnson .  At trial, State’s witness, Byron Johnson testified 

that  on  the night of September 17, 2010, Jones told him that had gotten into an altercation with two 

boys at the Wink Lane Apartments.  They drove to the area of the Wink Lane Apartments.  While Johnson 

remained in the car, Jones walked to an apartment’s front door, and knocked on it.  A woman answered 

the door. Jones asked for the two boys.  Johnson heard yelling.  The woman shut the door, and Johnson 

then heard three gunshots.  Jones returned to the car and said that he was going to kill the two boys. Ni-
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kita Tindley testified that when Jones was at the door, he reached toward his pants.  She shut the door 

and told Christine not to go to the door because he had a gun.  Tindley then heard three gunshots.  A jury 

convicted Jones of among, other things, second-degree assault of the intent-to-frighten type against 

Christine Johnson, even though the two had never seen each other.  Jones appealed, and the Court of 

Special Appeals affirmed. 

The Court of Appeals affirmed the COSA decision.  A defendant commits second-degree assault of the 

intent-to-frighten type only if the defendant intends to place another in fear of immediate physical harm.  

The Court of Appeals held that a defendant can also commit second-degree assault of the intent-to-

frighten type against a victim of whose presence in particular the defendant does not know. 

The Court concluded that the evidence was sufficient to support a reasonable inference that Jones knew 

that people other than Tindley were in the apartment. It was undisputed that, while Christine Johnson 
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State v. Callahan, COA, No. 28 1/23/15 Opinion by Watts, J. 

The Court of Appeals was asked to consider whether a probation agent’s instruction to comply with a con-

dition of mandatory supervision creates a condition of probation that is outside the ambit of standard 

conditions to obey agent’s lawful instructions, or whether such an instruction violates the separation of 

powers doctrine. 

Facts:  In August 1995, Callahan was convicted of kidnapping and third degree sex offense, for which he 

was given a split sentence, including  five years probation.  Additionally, he was subject to mandatory reg-

istration as a sex offender, which required conditions additional to those of probation, one of which was a 

requirement to submit to polygraph testing.  Callahan signed all documents indicating he was aware of 

the conditions of probation, as well as the registration conditions and conditions of mandatory release. 

At some time during his probation, Callahan was notified to appear for polygraph testing, for which he did 

not appear. The probation requested a warrant for violation of probation, citing as the reason Callahan’s 

failure to report for the test.  The trial court found Callahan in violation.  The Court of Special Appeals re-

versed, opining that the agent imposed a new, more onerous condition of probation in violation of the 

separation of powers doctrine. 

The Court of Appeals reversed the COSA.  The Court held that the requirement to comply with the testing 

was not the new, additional onerous condition as contemplated in Edwards v. State, 67 Md. App. 276 

(1986) and  Phelps v. State, 17 Md. App. 341(1973), where agents unilaterally imposed conditions that 

were neither agreed on or required by law.   Rather, the instruction was simply requiring Callahan to do 

what he agreed to do and what he was legally obligated to do. 

The Court further held that because it is the trial court that determines whether probation is violated, it 

does not allow the executive branch to usurp the judiciary’s powers.  The COA said, “in granting probation, 

the sentencing court obviously contemplates that, if the probationer is released from imprisonment early 

under mandatory supervision, the probationer will comply with the conditions of mandatory supervision; 

thus, the sentencing court contemplates that the probationer will obey a probation agent’s instruction to 

comply with a condition of mandatory supervision.  In determining that a probationer has violated an or-
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der of probation by disobeying a probation agent’s instruction to comply with a condition of mandatory 

supervision, a court does not allow the executive branch to usurp the judiciary’s powers, but instead 

properly exercises the judiciary’s power to conclude that the probation agent’s instruction was lawful.” 

 

State v. Payne and Bond COA # 85/13 12/11/14 Opinion by Battaglia, J. 

The COA considered whether it was necessary to qualify a police officer as an expert under Md. Rule 5-

702, in order to testify regarding evidence obtained from cell phone tower data and records. Additionally, 

the Court examined the admissibility of phone records with respect to co-defendants and so-conspirators. 

Facts: Payne and Bond were convicted in a joint trial of first degree felony murder and related charges. At 

trial, Detective Brian Edwards, without being qualified as an expert, testified that by interpreting Payne’s 

and Bond’s cell phone records, he was able to determine the location of cell phone towers through which 

the calls were routed, and ultimately map the calls in relation to the crime scene. Additionally, he was 

permitted to testify that he could determine times of calls, numbers of calls, and whether calls were in-

coming or outgoing. He maintained that he learned to do this by simply following printed instructions. The 

trial judge overruled the objection of the defense, opining that the Detective’s testimony only related 

facts that could be independently verified in the phone records. 

The trial judge also admitted recorded phone conversations between a third party and Bond, but not 

Payne, related to an alibi for the night of the murder.  The judge determined first that Bond and Payne 

were co-conspirators and admitted the recordings, as statements of co-conspirators. 

The Court of Special Appeals reversed and remanded for a new trial, holding that the Detective should 

have been qualified as an expert.  Opining that the issue related to the recordings would likely arise at 

retrial, the COSA held that the statement was not properly admitted as a statement of a co-conspirator, 

because there was insufficient evidence to find a conspiracy regarding the alibi, but could have been ad-

mitted as a statement of a party opponent. 

The Court of Appeals agreed with the COSA that a new trial was in order for the reason that Detective 

should have been qualified as an expert.  The COA differed, however, on the issue regarding the recorded 

statements. 

The COA set forth a comprehensive and technical explanation of the mechanics of cell phone interpreta-

tion, offering in detail the extent of information that the Detective had to assimilate in order to provide 

testimony. The court determined that Detective Edwards would need specialized, knowledge, learning 

and experience just to be to be able to follow the directions on how to interpret the records.   The Court said  
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FAMILY LAW COMMITTEE MEETING 

FEBRUARY 26, 2015  

8:00 AM – 9:00 AM 

LIGHT BREAKFAST AND COFFEE WILL BE PROVIDED 

 

TOPIC: DON’T FORGET ABOUT THE RETIREMENT ACCOUNTS! 

The Top Ten Mistakes Family Law Attorneys Make When Drafting Separation Agreements. 

*A helpful handout will be provided. 

 

SPEAKER: Jolie Gelman Weinberg, Attorney at Law 

LOCATION: CENTURY PLAZA CONFERENCE ROOM 

1000 Century Plaza, 

First Floor 10630 Little Patuxent Parkway 

Columbia, Maryland 21044 

T 

o register, please email or call by no later than February 19, 2015 to: Karen D. Amos, Karen@howardcountylegal.com, 

(410)465-4665; or Tracey L. Perrick, tlp@wsfamilylaw.com, (410) 997-0203. 
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VOLUNTEERS NEEDED 

High School Mock Trial 2015 

  It's time again for the MSBA/CLREP High School                    

Mock Trial Competitions.  This year nine Howard 

County schools will be facing off as litigants in a very 

timely case involving citizen and police relations.  Vol-

unteers are needed to act as judges for the competitions. Please consider  

offering your time. Visit WWW.HOWARDCOUNTYBAR.ORG to see a  schedule for available 

dates. To schedule a date contact Joe Maher at jmm@wsfamilylaw.com or 410-844-5193.   

     WWW.HOWARDCOUNTYBAR.ORG 
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Sample Forms and Pleadings                                                                                                                    

The Law Library has a substantial collection of practice-oriented mate-

rials, including sample forms, pleadings, depositions and interrogato-

ries.  The Librarian is happy to assist you   finding the materials you 

need. 

                                                                                                                                                                                   

Free WestlawNext                                                                                                                                   

The Law Library offers access to comprehensive versions of 

WestlawNext on four computers.  Access includes all Federal and all 

fifty States’ primary case law, as well as many secondary Sources. 

Superseded Maryland Code                                                                                                                                                             

The Law Library collection includes all previous versions of the Maryland Code.  If you need to know what a law 

looked like – six or even sixty – years ago, the Library has it and the Librarian can help you find it. 

Legislative History                                                                                                                                                                       

Do you need to find out what the General Assembly had in mind when it passed a law?  The Librarian knows 

how to find the answer. 

                                                                                                                                                                                                       

Document Delivery                                                                                                                                                                       

Are you pressed for time, but need a copy from a book that only the Law Library owns?  Just call or send an 

email.  The Librarian can scan and email your request for zero cost. 

WiFi, Computers, Printers and Scanner                                                                                                                                   

Need to work away from the office but also stay in touch?  The Law Library has all the tools you need to stay 

productive. 

Skilled Research Assistance                                                                                                                                                             

Got a case on a new topic?  The Librarian can assist you with finding research sources on just about any legal 

topic. 

 

How The Law Library Can Help You? 
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The Law Library is located at the Circuit Court in the front lobby area. 

Law Librarian:  Sandy Brewer - 410-313-2135 

Website:  mdcourts.gov/circuit/howard/lawlibrary.html  

Email:  howardcircuitinfo@mdcourts.gov  



“The Maryland Network Against Domestic Violence is a terrific benefi-

ciary of the Run to Remember because they promote a coordinated 

community response to end domestic violence throughout the state,” he stated.  Mr. Broccolino also 

credited Howard County Deputy State’s Attorney Kim Oldham with originating the idea of a state-

wide event, through the state’s attorneys’ association, to support victims of  crime.                                                                                  

 

 
Inaugural 7k ‘Run to Remember Organizers Donate $3,000 to the 

Maryland Network Against Domestic Violence 

The Maryland State’s Attorneys’ Association (MDSAA) donated 

$3,000 to the Maryland Network Against Domestic Violence in 

June.  The charitable contribution represents the proceeds from 

MDSAA’s inaugural 7k Run to Remember held on Saturday, April 5 

at Centennial Park in Howard County.  The charity race kicked off 

Maryland’s observance of National Crime Victims’ Rights Week.  

Howard County State’s Attorney Dario Broccolino, who serves as 

immediate past president of MDSAA, hailed the race as a mile-

stone in public support for crime victims’ services and compensa-

tion—one that relies not solely on taxpayer dollars but also on chari-

table contributions plus fines and penalties paid by criminal          

offenders. 

SAVE THE 

DATE 

APRIL 25, 

2015 

2nd Annual  

7K 

Run to 

Remember 
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Tovah Kasdin (center), president of the Maryland 

Network Against Domestic Violence receives a dona-

tion from Howard County State’s Attorney Dario 

Broccolino (right) on behalf of  the Maryland State’s 

Attorneys’ Association, sponsor of the inaugural 7k 

Run to Remember held earlier this spring at Centen-

nial Lake.  Race founder Kim Oldham (left) is deputy 

state’s attorney for Howard County. 

Tovah Kasdin, president of the Maryland Network Against Domestic Violence said the organiza-

tion “is thrilled” to be the recipient of charitable funds raised during the inaugural race.  “The 

work to end domestic violence requires the efforts of diverse organizations and allies.  That is 

why we are proud of our collaboration with the state’s attorneys’ association to support our work 

on behalf of victims,” she said.   The Maryland Network Against Domestic Violence is the 

statewide domestic violence coalition that brings together victim service providers, allied profes-

sionals, and concerned individuals for the common purpose of reducing intimate partner and 

family violence and its harmful effects on Maryland citizens. The Lanham-based organization 

accomplishes this goal by providing education, training, resources, and advocacy to advance 

victim safety and abuser accountability.  The Ellicott City-based Maryland State’s Attorneys’ Association is an 

advocate for the honorable and ethical administration of justice in Maryland, and provides continuing educa-

tion and additional services for prosecuting attorneys and other personnel affiliated with the 24 state’s attor-

neys’ offices throughout the state.  Race organizers are already planning the second 7k Run to Remember, 

scheduled for Saturday, April 25, 2015.  



 

Review of the May 2014 Amicus Curiarum reveals the following decisions of interest in the civil law 

area: 

 

THE COURT OF APPEALS: 

Attorney Grievance Commission of Maryland v. Joseph Lee Friedman, Misc. Docket AG No. 49, Sep-

tember Term 2012, filed Marc 24, 2014. Opinion by Barbera, Mary Ellen Chief Judge 

Mr. Friedman, an attorney, and his brother inherited a company from their father.  At a certain point, 

the company owed federal taxes of over $70,000.  Mr. Friedman's brother agreed to assume sole re-

sponsibility for the taxes in exchange for Mr. Friedman's interest in the company.  Knowing that he 

could still be held liable for the taxes despite the agreement with his brother, he deposited personal 

funds in his escrow account to protect them from the IRS.  Then he did not appear for the hearing on 

the omplaint brought by the AGC for such actions.  Based upon these factual findings, the hearing 

judge concluded, by a clear and convincing evidence standard of proof, that Respondent had violated 

MLRPC 1.15(b) (safekeeping of property), MLRPC 8.4 (c) and (d) (misconduct), and Maryland Rule 16-

607 (commingling funds). The hearing judge found no mitigating factors. 

The Court of Appeals conducted a de novo review of the record and held that Respondent violated 

MLRPC 1.15(b), MLRPC 8.4 (c) and (d), and Maryland Rule 16-607, for the reasons stated in the hear-

ing judge’s conclusions of law. Noting that the Court’s cases firmly establish that the act of intentional-

ly thwarting collection efforts by a creditor is grounds for disbarment, it held that disbarment is the ap-

propriate sanction for Respondent’s misconduct.  THE COURT OF SPECIAL APPEALS: Derek Stevens v. 

Yoko Tokuda, No. 2724, September Term 2011, filed February 25, 2014. Opinion by Woodward, J. 

In the October 18, 2010 order, the Circuit Court for Carroll County found Mr. Stevens in constructive 

civil contempt for failure to pay child support to Ms. Tokuda, but did not impose any sanctions. The 

court did include purge provisions, which required Mr. Stevens to (1) make a monthly payment toward 

the arrearage, and (2) provide the court and Ms. Tokuda with information regarding Mr. Stevens’ job 

search. After a review hearing in March 2011, the court issued another order, finding Mr. Stevens in 

contempt of the purge provisions of the October18 order, modified the purge provisions, and deferred 

any sanction. On February 2, 2012, the court issued the second order challenged by Mr. Stevens, in 

which it found Mr. Stevens in contempt of the purge provisions of the March order, and imposed a 

sanction of 179 days of incarceration with work release. The February 2, 2012 order also remanded 

to the master Mr. Stevens’ motion to modify his child support payment. In August 2011, the circuit 
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court ruled that, because Mr. Stevens was unemployed and the master did not make a specific finding 

that Mr. Stevens had voluntarily impoverished himself, the master could not determine Mr. Stevens’ 

potential income. The court sustained Mr. Stevens’ exceptions in part, but did not determine Mr. Ste-

vens’ new child support obligation. Instead, in the February 2, 2012 order, the court remanded the 

case to the master to take additional testimony.   On appeal, Mr. Stevens first argued that the trial 

court erred in finding him in contempt in the October 18, 2010 order. Second, Mr. Stevens claimed 

that the court erred by incarcerating him for civil contempt on February 2, 2012, because the court 

had not provided him the with the “present ability to purge the contempt.” Finally, Mr. Stevens assert-

ed that the February order was in error because it remanded his motion to modify child support with-

out any request by him to do so. 

 

The Court of Special Appeals vacated in part and affirmed in part. The Court held that it had no juris-

diction to decide the merits of the October 18, 2010 order finding Mr. Stevens in contempt, because 

Mr. Stevens’ appeal was untimely. The Court determined under that Md. Code (1974, 2006 Repl. 

Vol.), § 12-304 of the Courts and Judicial Proceedings Article, and Maryland Rules 2-601and 8-202, 

the time period for filing an appeal from a finding of contempt was thirty days after the entry of the or-

der making that finding. In re Ariel G., 153 Md. App. 698, 704 & n.1 (2003). Mr. Stevens, however, did 

not appeal the contempt order until February 29, 2012, more than thirty days after the entry of the 

October 18, 2010 order. The Court rejected Mr. Stevens’ argument that, pursuant to Bryant v. Howard 

County Department of Social Services, 387 Md. 20 (2005), t contempt order was not final and appeal-

able until the court imposed sanctions on February 2, 2012. The Court agreed with Mr. Stevens on the 

second issue and vacated the balance of the 179 day sentence imposed by the February 2, 2012 or-

der. The Court held that the trial court could not order incarceration, because the court did not set a 

purge provision with which Mr. Stevens had the present ability to comply to avoid incarceration. The 

Court stated that, even though Mr. Stevens’ contempt was his failure to comply with the previously im-

posed purge provisions, Maryland Rule 15-207 required a purge provision with which Mr. Stevens had 

the present ability to comply to prevent himself from being incarcerated. A work release program did 

not satisfy that condition. Alternatively, the court could refer the matter to the State’s Attorney, who 

could in turn initiate criminal contempt proceedings. That did not happen in the instant case.  Finally, 

C O N T ’ D  M A Y  C I V I L  L A W  U P D A T E  
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the Court affirmed the court’s remand of Mr. Stevens’ motion to modify child support. Mr. Stevens claimed 

that in August 2011, the trial court had determined that his child support payment should be determined based 

on an income of zero. Given this finding, he claimed that Rule 9-208(i)(1) permitted remand for the hearing of 

additional evidence only if the excepting party requested remand, which Mr. Stevens did not do. The trial 

court found that the master erred by calculating Mr. Stevens’ child support payment based on a potential in-

come of $50,000 per year, without first finding that Mr. Stevens, who as unemployed at the time, was volun-

tarily impoverished. The Court of Special Appeals held that no final judgment had been made on Mr. Stevens’ 

exceptions by February 2, 2012, and thus the trial court could order remand under Maryland case law. See 

O’Brien v. O’Brien, 367 Md. 547, 555-56 (2002); Levitt v. Levitt, 79 Md. App. 394, 399 (1989). The Court 

concluded that Rule 9-208(i)(1) did not bar remand because it governs situations in which a party seeks to in-

troduce new evidence not presented to the master, and not instances in which the court determines that addi-

tional evidence is required. 



Review of the June 2014 Amicus Curiarum reveals the following decisions of interest in the civil law area: 

COURT OF APPEALS: 

Attorney Grievance Commission of Maryland v. Ronald Marc Levin, Misc. Docket, AG No. 75, September Term 

2012  file May 16, 2014, Opinion by Sally Adkins, Judge 

The AGC filed a Petition against Levin alleging that, from December 2010 through November 2012, Levin falsi-

fied his records and created fictitious clients to protect his salary which was tied, in part, to performance.  Fol-

lowing a hearing, the judge found that Levin had violated MD Rule 16-701 (i),  violating sections (a) (conduct 

involving a violation of the MLRPR) and (c) (conduct involving dishonesty, fraud, deceit or misrepresentation) of 

Rule 8.4 of the Maryland Lawyer's Rules of Professional Conduct as adopted by Rule 16-812by his actions.  

The court held, however, that the AGC failed to prove by clear and convincing evidence that Levin had commit-

ted a criminal act, and therefore did not violate Sections (b) (commission of a criminal act reflecting on honesty 

and trustworthiness) or (d) (conduct prejudicial to the administration of justice.  The AGC took exceptions to the 

failure to find violations of Rule 8-4 sections (b) and (d).  Levin did not take exceptions. 

The Court of Appeals upheld the AGC's exceptions, finding that the evidence was sufficient to satisfy the ele-

ments of section 7-104(b)(1) of the Criminal Law Article, thereby establishing the violations of Rule 8-4 (b) and 

(d).  The Court reiterated that when a member of the Bar willfully engaged in acts of fraud, deceit, cheating or 

like misconduct for personal gain, absent the most compelling circumstances, disbarment follows. 

Mary Catherine Zook v. Susan M. Pesce, No. 75, September Term 2013, filed May 16, 2014.  Opinion by Sally 

Adkins, Judge 

Eugene Zook died on December 24, 2008.  Mr. Zook had three living children.  Twenty two days before his 

death, Mr. Zook revised his 2007 Living Trust to provide that his estate would go into trust and be divided 

equally between the three children.  Ms. Pesce was named as the trustee, and while both his son Dennis and 

Ms. Pesce were to receive their portions of the trust would be paid to them outright, his daughter Mary Cathe-

rine Zook's share would remain in trust.  Mary Zook filed suit against both her siblings, her brother's wife, and 

the lawyer, Thomas Downs, who prepared both living trust documents on behalf of Mr. Zook.  A motion to dis-

miss all defendants except Ms. Pesce was granted.  At the time of trial in 2011, Ms. Pesce agreed to provide 

the requested audit of the trust, but Mr. Downs refused to provide to Mary Zook a copy of the 2007 Living Trust 

document, claiming attorney-client privilege.  The trial court interpreted Mary Zook's pro se pleadings as re-

questing a set aside of the 2008 Living Trust document.  The trial court upheld the claimed attorney client privi-

lege, denying Mary Zook access to the 2007 Living Trust document.  The court then went on to hold that the 
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evidence provided by Ms. Pesce established that at the time that Mr. Zook signed the 2008 Living Trust docu-

ment, he was of sound mind.  Mary Zook appealed. The Court of Special Appeals, after a hearing at which Mary 

Zook continued pro se, upheld the lower court's findings. 

The Court of Appeals affirmed the Court of Special Appeals.  However, the Court also noted that the attorney-

client privilege exception in testamentary matters exists.  The Court found that the trial court erred in not requir-

ing Downs to provide Mary Zook with a copy of the 2007 Living Trust.  The Court further held that despite this 

error, Mary Zook had failed to provide any evidence that such failure was prejudicial.  The Court found that, 

even if the 2007 document had been admitted into evidence, it would not have likely changed the trial court's 

determination.  Therefore, Mary Zook is not entitled to a new trial. 

Joy Friolo v. Douglas Frankel, et. al., No. 102, September Term, 2011, filed May 19, 2014.  Opinion by Wilner 

In February 2000, Joy and her husband filed a 10 count complaint against Dr. Frankel and his practice for wage 

payment claims.  Over time, several of the counts were dismissed by Joy, and the result was a jury trial award of 

$11,778.  Two weeks later, Joy's attorney filed a claim for attorneys' fees and court costs.  Over the next 14 

years, that claim has been tried three times and been appealed at least three times.  No offer to settle has 

been made by the defendants. 

The Court of Appeals confirmed that the appropriate approach to determining the reasonableness of attorneys' 

fees is the lodestar formula, that the Court of Special Appeals appropriately devised a formula for determining 

the reasonableness of fees, and that lodestar amount could be reduced in consideration of an attorney's pro-

longing of litigation and the accrual of fees by refusing to discuss a reasonable settlement offer or continuing to 

make unreasonable demands.  In this case, the Court remanded the matter to the trial court for a determina-

tion of reasonable attorneys' fees with consideration of the successful appeals. 

COURT OF SPECIAL APPEALS: 

Sara Sue Drexler, et. vir. v. Jennifer Lynn Boarman, et. al., No. 1394, September Term 2013, Filed May 28, 

2014.  Opinion by Peter Krauser, Chief Judge 

Essentially, Cameron was born in Indiana and lived there for the  first 18 months of his life.  He then moved 

with his parents to live with his father's family, the Drexlers, in Maryland, where he lived for 3 years and 5 

months.  He then moved with his mother to Indiana where he lived for a year.  When his mother had a falling 

out with her significant other in Indiana, she moved back to Maryland.  After a week she reconciled with her girl-

friend and moved back to Indiana with Cameron.  The Drexlers filed for custody of Cameron in Maryland, and 
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Sara Sue filed a motion to dismiss, contending that Indiana was the home state for Cameron.  The Circuit Court 

in Maryland agreed, and dismissed the Drexlers' complaint for lack of jurisdiction. 

The Court of Special Appeals affirmed.   The Court noted that under the Uniform Child Custody and Enforce-

ment Act (the "Act"),  the child's home state would have jurisdiction over the custody issue unless that state 

declined jurisdiction or the child was present in Maryland and has been abandoned or is in need of protection.  

In the present case, Cameron had lived in Indiana for over one year before the one week period he lived in Mar-

yland, which made Indiana his home state.   Since Indiana had not declined jurisdiction nor had he been aban-

doned in Maryland or in need of protection.  Therefore, the Circuit Court in Maryland lacked jurisdiction to hear 

the custody matter.  The Court noted that in making such a determination, the trial court must consider the 

totality of the circumstances which would encompass both the duration and whether the parent intended that 

the absence from the home state be permanent or temporary.    See Chick v. Chick, 596 S.E. 2d. 303, 308 

(N.C. Ct. Appellate 2004) and In re Marriage of Richardson, 625 N.E. 2d. 1122, 1125 (Ill. App. Ct. 1994). 

 

Review of the July  2014 Amicus Curiarum reveals the following decisions of interest in the civil law area: 

Attorney Grievance Commission of Maryland v. Matthew John McDowell,& John Stephen Burson, Misc Docket 

AG No. 50, September Term 2012, file June 19, 2014, Opinion by Shirley M. Watts , Judge 

The AGC filed a Petition against charging McDowell with Violating Maryland Lawyers' Rule of Profes-

sional Conduct ("MLRPC") 5.2(a) (Responsibilities of a Subordinate Lawyers) and John Stephen Bur-

son with violating MLRPC 5.1 (Responsibilities of Partners, Managers and Supervisory Lawyers) and 

5.3 (Responsibilities Regarding Non-Lawyer Assistants) and charged both with violating MLRPC 1.1 

(Competence and 8.4 (Misconduct).   The hearing judge found that Burson was the managing partner 

of a law firm at which McDowell, an associate, signed trustee's deeds and affidavits on behalf of an-

other lawyer at the firm.  IN addition, paralegals at the firm who were also notaries public would nota-

rize theses documents stating that the documents were signed in their presence.  Burson made no 

efforts to ensure that the firm had in effect measures giving reasonable assurance that lawyers did-

not robo-sign documents and that paralegals did not falsely notarize documents.   The hearing judge 

concluded that McDowell had not violated any MLRPC and that Burson had violated MLRPC 5.1(a) 

and 5.3(a), had not violated MLRPC 1.1, 5.3(b) or 8.4, was not vicariously responsible for McDowell's 

conduct nor responsible for the paralegals conduct under the cited MLRPC.  The Commission except-
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ed to the hearing judge and sought  suspension of Burson for 30 days and reprimand for McDowell.  

Both men agreed with the recommendation of reprimand. 

The Court of Appeals held that McDowell had violated MLRPC 8.4(d) and 8.4(a) and that Burson had 

violated MLRPC 5.1(a), 5.3(a) and 8.4(a).  The Court reprimanded both lawyers, finding that  McDow-

ell's misconduct was mitigated by the absence of prior attorney discipline, the absence of a dishonest 

or selfish motive , a cooperative attitude toward the attorney discipline proceeding and remorse.  They 

further found that Burson's misconduct was negligent rather than knowing or intentional, did not 

cause any tangible injury, was aggravated only by substantial experience in the practice of law and 

was mitigated by a myriad of significant, persuasive and impressive factors. 

Department of Public Safety and Correctional Services v. John Doe, Misc. No. 1, September Term 

2013, and Gregg Hershberger v. John Roe, No. 103, September terms 2013, filed June 30, 2014.  

Opinion by Clayton Greene, Jr., Judge. 

In Doe v. Department of Public Safety & Correctional Services, 430 Md. 535, 62 A. 3d 123 (2013), 

("Doe 1") the Court of Appeals held that retroactive application of Maryland' sex offender registration 

statute is unconstitutional.  The federal Sex Offender Registration and Notification Act ("SORNA"), 42 

U.S.C. §16901 et. seq, provides for resolution of conflicts between the federal law and state constitu-

tions "as determined by a ruling of the jurisdictions highest court".  Therefore, notwithstanding the 

registration obligations placed directly on individuals by SORNA, an individual to whom the registra-

tion requirement would be applied retroactively cannot be required to register involuntarily as a sex 

offender in Maryland when to do so would be unconstitutional as articulated in Doe 1. 

 

 

THE COURT OF SPECIAL APPEALS: 

UBS Financial Services, Inc. et al. v. Nancy Lee Kathryn Thomson, et al,. No. 352, September Term, 

2013, filed June 25, 2014.  Opinion by Michele D. Hotten, Judge 

Nancy Lee Kathryn Thompson and Barbara Clements ("the Sisters") were the named beneficiaries and 

owners of a second to die life insurance policy taken out by their parents.   The policy was set up to 

have premiums for the policy paid through "gifts" from the parents.  The Sisters discovered that, in 
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fact, the premiums had not been paid for a number of years and sued the parents' financial advisor, 

Gordon Witherspoon and his employer, UBS Financial Services.  A jury found for the Sisters, finding Mr. 

Witherspoon and UBS liable under claims of conversion, constructive fraud, negligence, negligent mis-

representation and deceit.  They awarded the Sisters $150,000 in punitive damages and over a million 

dollars in compensatory damages. 

The Court of Special Appeals reversed, holding that the trial court erred in (1) failing to correctly instruct 

the jury regarding the scope of Mr. Witherspoon and UBS' duty towards the Sisters and (2) in failing to 

correct an erroneously calculated jury award.   The Court held that the jury was not properly instructed 

on the narrow and defined duty owed to the Sisters by Mr. Witherspoon and UBS.  Further, while the 

Sisters claimed that, had they known that the premiums were not being paid, they would have paid the 

premiums themselves, but failed to present evidence that they had the ability to have made those pay-

ments timely.  The claims for conversion and constructive fraud were dismissed due to lack of a legally 

cognizable claim for either tort.  The claims for negligence, negligent misrepresentation, negligent su-

pervision and deceit were remanded for a new trial. 

Review of the August 2014 Amicus Curiarum reveals the following decisions of interest in the civil law 

area: 

Lori A. Robinette v. Luann Hunsecker, No. 90, September Term, 2013, filed July 18, 2014.  Opinion by 

Robert M. McDonald, Judge 

Ms. Hunsecker was married to Roger Robinette, an employee of the Montgomery County PublicSchools. 

(MCPS).  The parties executed an agreement under which Ms. Hunsecker was to receive 50% of the 

marital portion of the MCPS pension if, as and when Mr. Robinette received the same.  The agreement 

stated that the parties intended for the agreement itself to act as any qualifying order that might be 

necessary to have her share of Mr. Robinette's pension paid to her, including any death benefit.  No 

qualifying order was ever prepared, presented to the court or presented to the plan administrator.  No 

separate notice of Ms. Hunsecker's interest was ever communicated to the plan administrator.  After 

the divorce, Mr. Robinette remarried and designated his wife, Lori Robinette, as the sole beneficiary on 

his MCPS pension plan.   After his death, Ms. Hunsecker filed suit against Lori Robinette based on her 

being unjustly enriched in receiving the entire pension and death benefits and asking for a constructive 

trust for Ms. Hunsecker's share of the pension plan and death benefits.  The trial court granted sum-

mary judgment in favor of Ms. Hunsecker, ordering Ms. Robinette to account for the pension and death 
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Review of the October 2014 Amicus Curiarum reveals the following decisions of interest in the civil law area: 

COURT OF SPECIAL APPEALS: 

Lana Daniels v. Brenda Daniels, No. 415, September Term 2012, filed June 24, 2014. Opinion by Sharer, J. 

(Retired, Specially Assigned) 

Husband executed a deed transferring real estate held in his sole name into the joint names of he and his 

wife as tenants by the entirety.  He informed his wife of his action, placed the deed in an envelope and put it 

aside.  He died before it was recorded.  The trial court determined that the deed had not been delivered to 

the wife prior to her husband's death and that the real estate was the property of husband's estate.   

The Court of Special Appeals affirmed, holding that delivery of the deed may be actual or constructive to con-

vey title.  Here, despite Husband's clear intent to do so, he neither constructively nor actually delivered the 

deed to Wife.  It is the burden of the party seeking to validate the conveyance to prove all elements of a 

transfer including actual deliver of the deed.  Since that did not occur here, the deed was invalid.   

 

John S. Johnson, Jr. v. Jeffrey Nadel, et al., No. 1863, September Term 2012, filed 

June 25, 2014. Opinion by Sharer, J. (Retired, Specially Assigned) 

Johnson’s residential property was in foreclosure. Following extended pre-sale posturing, a sale 

was conducted and the property was purchased by the lien holder. Thereafter, Johnson moved to 

dismiss the proceedings, claiming that he had obtained a short sale purchaser and that the trustees 

failed in their fiduciary duty by not delaying the sale to pursue the prospective purchaser. The 

trial court denied Johnson’s motion to dismiss and overruled his exceptions. 

 

The Court of Special Appeals affirmed, holding that a trustee on a deed of trust is a fiduciary for all parties - 

the lien holder as well as the property owners, and has the obligation to bring the property to market to ob-

tain a fair price. A trustee is not bound to halt or reschedule a foreclosure sale when the trustee learns of a 

putative higher offer just prior to sale. Rather, when faced with an eleventh hour bid, the trustee is entitled to 

exercise personal judgment when determining the price to accept. A trustee is not obligated to reopen the 

sale to entertain an offer, either sound or speculative, that is made after the sale is concluded. 
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 Invitation to Attorneys              

and Notaries  

The Maryland State Bar Association’s Young Lawyers 

Section, as an affiliate of the Wills for Heroes Foundation, 

and the Howard County Bar Association, are proud to 

sponsor the Wills for Heroes program. We are looking for 

volunteer attorneys and notaries to participate in a Wills 

for Heroes event on Saturday, March 7, 2015, at the James 

N. Robey Public Safety Training Center, 2200 Scott 

Wheeler Drive, Marriottsville, MD 21104. Volunteers 

will receive training from 9:00 a.m. to 11:00 a.m., and 

then will see clients for one (1) hour appointments starting 

at 11:00 am and ending at 4:00 pm.  

The Wills for Heroes Foundation is a national non-profit 

organization that provides free wills, advance directives and powers of attorney to first responders, including 

police officers, firefighters, paramedics, corrections and probation officers. The foundation was started in re-

sponse to the tragic events of 9/11, and is administered nationwide by local affiliate programs. At day-long 

Wills for Heroes events, volunteer attorneys meet with first responders and use HotDocs software donated by 

LexisNexis to draft the documents, which are then signed, witnessed and notarized at the event. More infor-

mation on the Wills for Heroes Foundation is available at: www.willsforheroes.org.  

You must have your own malpractice insurance to participate; coverage will not be provided for you. No 

experience in trusts and estates law is required to participate, although we welcome experienced practitioners. 

To volunteer, or to learn more about the program, contact Maryland Wills for Heroes coordinator Sarah Cline 

at: scline@shulmanrogers.com or 301-945-9245.  



Review of the November 2014 Amicus Curiarum reveals the following decisions of interest in the civil law 

area: 

COURT OF APPEALS: 

Attorney Grievance Commission of Maryland v. Christine Boco Gage-Cohen, Misc. Docket AG No. 25, 

September Term 2013, filed October 21, 2014. Opinion by McDonald, J. 

 

Attorney agreed to represent a client on a divorce matter and accepted a $2,500 retainer from the client.  

Subsequently, Attorney neither deposited client's check in her trust account nor took any action to repre-

sent the client as agreed.  Despite numerous requests from the client, Attorney failed to return either cli-

ent's documents or her retainer.  Client filed a complaint with the Attorney Grievance Commission who 

thereafter sent Attorney four letters to which she did not respond.  After 2012, Attorney no longer main-

tained a trust account.  A complaint was filed by the AGC which was served on Attorney in Tennessee, 

where she had relocated without any notice to anyone, including her clients and the AGC. In March 2014, 

the hearing judge found Ms. Gage-Cohen violated Maryland Lawyers’ Rules of Professional Conduct 

(MLRPC) 1.1, 1.2(a), 1.3, 1.4, 1.5(a), 1.15(a) & (c), 1.16 (a) & (d), 8.1(b) and 8.4(a), (c), & (d); Maryland 

Rules 16-604, 16-606.1, 16-609(a); and Maryland Code, Business Occupations and Professions Article, 

§10-306. 

 

The Court of Appeals affirmed and held that disbarment is an appropriate sanction.  The Court held that 

Ms. Gage-Cohen’s total abandonment of her client, misappropriation of client funds, and failure to coop-

erate with the Commission warranted the severest sanction of disbarment. 

 

 Attorney Grievance Commission of Maryland v. Michael Francis Barnett, Misc. Docket AG No. 28, Sep-

tember Term 2013, filed October 22, 2014. Opinion by Watts, J. 

 

Client, acted as self represented, arrived late to a custody hearing before a master.  She was handed a 

written Master's Report which recommended that custody of the Client's minor child be granted to the 
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child's father.  She was told of the rule requiring that exceptions be filed within ten days.  She then 

retained Attorney to file exceptions on her behalf.  Attorney accepted her case and accepted her 

$2,500 retainer.  Thereafter, he filed exceptions to the Master's Report as well as an Affidavit of Indi-

gency  on which he had forged Client's name.  He then failed to notify Client of the date of the hearing 

on the Exceptions.  Client failed to appear at the exceptions hearing and Attorney, without her 

knowledge or consent, withdrew the exceptions.   In addition, he made several misrepresentations 

regarding his contact with the Client after 2011.  Based on the above facts, the hearing judge con-

cluded that Barnett had violated MLRPC 1.1, 1.2(a), 1.3, 1.4, 3.3(a), 8.4(b), 8.4(c), 8.4(d), and 8.4(a). 

The hearing judge did not determine whether Barnett had violated MLRPC 8.1(a). The hearing judge 

found no mitigating circumstances.  

 

The Court of Appeals affirmed and held that the appropriate sanction was disbarment.  The Court not-

ed two aggravating factors in this case: (1) multiple violations of the MLRPC; and (2) refusal to 

acknowledge the wrongful nature of the misconduct. The Court concluded that given Barnett’s inten-

tionally dishonest conduct, his numerous other violations of the MLRPC, and his failure to demon-

strate any compelling or extenuating circumstances warranted the sanction of disbarment.  

 

THE COURT OF SPECIAL APPEALS: 

Lauren McClanahan v. Wash. County Dep’t of Social Services, No. 737, 

September Term 2013, filed July 31, 2014. Opinion by Woodward, J. 

After Mother and Father divorced in 2007, Mother had the primary custody of their minor child with 

liberal visitation to Father.    Between June 2008 and November 2010, Mother took the minor child to 

the hospital nine times for examinations related to alleged sexual abuse by the Father.  No evidence 

of sexual abuse was found.  In addition, Mother made 14 reports of child sexual abuse by the Father 

to DSS.  Investigations ruled out any child sexual abuse each time.  In 2010, DSS began an investiga-

tion of Mother based on suspected child abuse through mental injury by Mother resulting from the 

repeated false statements of sexual child abuse and multiple trips to the hospital and DSS regarding 



these allegations.   As required by statute, Raven was evaluated by two licensed social workers. Ra-

ven was diagnosed with a mental injury, namely an Axis I Adjustment Disorder with Mixed Anxiety and 

Depressed Mood. The disorder related to an unhealthy attachment to Mother and resulted in impair-

ment of Raven’s emotional, social, and intellectual functioning. The cause of Raven’s mental injury 

was identified as Mother’s exploitation of Raven by making repeated sexual abuse allegations against 

Father. 

 

The Department determined that Mother was responsible for indicated child abuse by mental 

injury. That determination was upheld by the administrative law judge (“ALJ”) and thereafter by 

the circuit court. 

 

The Court of Special Appeals affirmed.  Mother sought to disqualify the evaluations claiming that they 

were invalid and (1) identified unconscious acts by appellant as the cause of 

Raven’s mental injury, (2) identified acts by Mother that were unacceptably vague, and (3) 

speculated as to the causal relationship between Mother’s behavior and Raven’s mental injury. 

The Court of Special Appeals disagreed.  The Court determined that it was not whether Mother's acts 

were conscious or unconscious, but whether they were the cause of the child's mental injury.  One of 

the evaluating social workers explained the mechanism that caused Raven’s mental injury as 

“exaggerated positive feedback,” where the child senses the parent’s need to hear certain things, and 

when those things are said, the parent responds with animated closeness and protectiveness, which 

reinforces the child’s behavior. The social workers pointed to Mother’s making allegations of sexual 

abuse and taking Raven to exams, actions that they placed in the context of the positive feedback 

loop as a trigger for Raven to assert an unhealthy protectiveness of Mother. The ALJ accepted the 

“exaggerated positive feedback” loop as the cause of Raven’s mental injury, and the Court of Special 

Appeals concluded that such finding was supported by substantial evidence.  The Court cited COMAR 

07.02.07.12, which defines “ruled out” child abuse in its decision. In that regulation, scienter is specifically 

required for physical child abuse, but not for child abuse by mental injury. In that regulation, scienter is 

specifically required for physical child abuse, but not for child abuse by mental injury. The legislative his-
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tory of the mental injury statute also did not indicate an intention to include a scienter requirement.   

 

John Leineweber v. Michele Leineweber, No. 1011, September Term 2013, filed 

October 29, 2014. Opinion by Wright, J. 

The parties were divorced in April 2005, at which time Mother was awarded primary physical custody 

of the minor children and Father "agreeing to pay" a set sum of monthly child support.  Mother filed 

for a modification of custody and child support which was granted in January 2012.  In October 2012, 

Father filed an action to modify child support.  His primary argument is that any deferrals of income 

he received should not be included in his income until they are received.  The trial court denied his 

motion to modify child support and Father appealed.  

The Court of Special Appeals affirmed, holding that deferrals of income are included in income in the 

year that they are earned and not in the year that they are received.  Otherwise, it is reasoned, payors 

might be inclined to defer as much income as possible to avoid and/or lower their child support pay-

ments.   

Beryl Fitzzaland a/k/a Beryl Zahn v. Jeffrey Zahn, No. 748, September Term 2013, 

filed August 1, 2014. Opinion by Woodward, J. 

After the divorce, Father was awarded primary physical custody of the parties' two children.   No child 

support was requested or included in the judgment of divorce.  A few years later, the party's older son, 

Douglas, was diagnosed with autism, anxiety, oppositional defiant disorder, and attention deficit/

hyperactivity disorder.  A few months after this child turned 18, Father filed a motion to have the child 

determined to be an adult disabled child and requested that the Court order Mother to pay child sup-

port.  At the conclusion of a four day trial, the court found Douglas 

to be a destitute adult child and ordered Mother to pay child support to Father and to pay a 

portion of Father’s attorney’s fees.  Mother appealed  arguing that (1) the court failed to consider 

Douglas’s total expenses, (2) there was no causal link between Douglas’s mental infirmity and the 

lack of capacity to be self-supporting, and (3)Douglas could become self supporting. 

The Court of Appeals affirmed the trial court's findings.  The Court began by citing to the definition of a 
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destitute adult child in Section 13-101(b) of the Family Law Article (“F.L.”) as “an adult child who: (1) has 

no means of subsistence; and (2) cannot be self-supporting, due to mental or physical infirmity.” The 

Court noted that the phrase “no means of subsistence” encompasses adult children with no financial re-

sources or earning capacity, as well as those with financial resources, but whose reasonable living ex-

penses exceed their financial resources. The Court determined that Douglas fell in the first category, be-

cause he was not employed and had no other means of support. Next, the Court found that the record in 

the instant case demonstrated that Douglas’ disabilities pervaded his day-to-day life and were the cause 

of his inability to be self-supporting. The Court pointed to Father’s vocational rehabilitation expert, who 

testified that Douglas’ disability was “most severe,” in that it affected his social behavior, communica-

tion, and life skills, and that as a result Douglas could not live independently or be self-supporting.  The 

Court also rejected Mother's argument that Douglas could become self-supporting in the future and 

therefore could not be deemed a destitute adult child.  The Court held that the trial court did not err in 

considering Douglas' current abilities only in making the determination that he was a destitute adult 

child.  The Court of Special Appeals also upheld the trial court’s award of child support to Father. The 

Court reaffirmed its prior opinions in Stern v. Stern, 58 Md. App. 280 (1984) and Goshorn v.Goshorn, 

154 Md. App. 194 (2003) that, once a child has been determined to be a destitute adult child, the 

court’s next step is to apply the child support guidelines in F.L. §12-204 to ascertain the support obliga-

tion a parent owes to that child. Because the trial court correctly applied the child support guidelines to 

Mother and Father, there was no error in the resulting child support award to Father. 

SAVE THE DATE—MARCH 18, 2015 

March Luncheon 

"Tips for Oral Argument in the Court of Special Appeals: A 

Panel Discussion featuring Judge Kathryn Grill Graeff, 

Judge Robert A. Zarnoch and  Judge  Andrea M. Leahy,            

          

Location  - TBD 

http://www.bing.com/images/search?q=Save+the+Date+Graphics&FORM=RESTAB
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C O N T ’ D  N O V E M B E R  C I V I L  L A W  U P D A T E  

Finally, the Court of Special Appeals affirmed the award to Father of a portion of his attorney’s 

fees. The attorney’s fee award was based on Mother’s filing of a custody petition in the middle 

of the trial, in which she sought a change in custody of Thomas, who was then a minor. The trial 

court determined that the custody petition was unjustified and extended the trial two days longer 

than otherwise would have been necessary. The court awarded Father $7,500 in attorney’s fees 

to cover those two unnecessary days of trial. The Court cited to Lieberman v. Lieberman, 81 Md. App. 

575 (1990) for the four factors that a trial court should consider in determining the appropriate amount 

of an attorney’s fee award. The Court determined that the $7,500 award, out of a total of $33,642.12 in 

attorney’s fees incurred by Father, was adequately supported by the testimony and exhibits, was reasona-

bly necessary because of the unjustified custody petition, was reasonable for the work done, and could 

reasonably be afforded by Mother. Accordingly, the Court found no error or abuse of discretion in the 

award of attorney’s fees to Father. 

 

HOWARD COUNTY WOMEN’s HALL OF FAME 

Congratulations to  

Judge Lenore Gelfman  

 

Howard County Circuit Court Administrative Judge Lenore  

Gelfman has been named as one of five inductees to the  

Howard County Women's Hall of Fame. Other inductees are 

Mavis Polson Lewis, Colette Roberts, Courtney Watson, and 

Margaret "Peg" Whyte. 

 

Inductees will be honored at the 19th annual Women's Hall 

of Fame ceremony on Thursday, March 12, 2015, at 7:30 

pm in the Banneker room of the George Howard Building, 

Ellicott City.  For details, please visit the events section at 
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The Bar Foundation of Howard County, Maryland, Inc. 

PRESENTS……. 

1
st
 ANNUAL MARYLAND DAY SOCIAL 

This event is an opportunity to meet new circuit court Judge Mary Kramer, learn more about the Foundation, 

our interaction with other Howard County lawyers, and meet the new Howard County Bar Foundation fellows.  

 

March 25, 2015 

5:30 pm to 7:30 pm 

$25.00 

 
The White Oak Tavern (formerly Jilly’s) 

Enchanted Forest Shopping Center 

10030 Baltimore National Pike 

Ellicott City Maryland, 21042 
 

Smoked Bluefish Dip with Sliced Grilled Baguettes 

Beef Piroshki with Pickled Cabbage 

Pork & Paprika Sausage with Beer Braised Cabbage 

Kale Salad 

Cheese & Charcuterie Platter with Fruit & Veggies 

 
Cash bar to include $4.00 House Wine, $4.00 16oz Drafts, $4.00 Rail Drinks, and  

$10.00 Flights of Maryland Brewed Beers 

 

Reservations and payment must be made in advance. 

Please RSVP and make checks payable to: The Bar Foundation of Howard County, Maryland, Inc.  

Send checks to: Jolie Gelman Weinberg, no later than March 20, 2015 

Weinberg & Schwartz, L.L.C. 

2000 Century Plaza, Suite 446 

10632 Little Patuxent Parkway 

Columbia, Maryland 21044 
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Howard County Bar Association 

PO Box 632 

Ellicott City, MD  21041-0632 

Phone—443-574-5018 

howardcountybarassociation@gmail.com 

Follow us on FACE BOOK                        

www.facebook.com/pages/Howard-County-Bar-Association 

Board Officers 

Mary J. Pizzo,                        

President 

Thomas B. Stahl                  

President Elect 

Kelcie L. Longaker  

Treasurer 

Ryan J. Dymek         

Secretary 

David A. Burkhouse, 

Immediate Past      

President 

Board Members 

at Large 

Hon. Lynne A. Battaglia                      

Dario J. Broccolino 

Ethan T. Dellinger 

Ali M. Kalarestaghi 

Joseph Maher 

F. Todd Taylor 

 

H C B A  

Visit our webpage at 

Www.howardcountybar.org 

The Howard County Bar Association, Inc. (HCBA) is an organization dedicated to serving the cause of justice and building re-

spect and understanding for the Constitution of the United States, the Constitution of the State of Maryland, and the laws 

thereof. 

 

Our members include lawyers and judges primarily engaged in the practice of law and the adjudication of cases and contro-

versies. 

Howard County is a vital, growing community which is representative of our country and our culture. Our members are repre-

sentative of the county. We seek to serve the public by providing effective representation to all. 

 

Through continued encouragement and participation in civic and legal affairs, we hope to inspire respect for the ideals of our 

society. Through ongoing efforts to sustain and improve our ability and effectiveness, we hope to foster good citizenship good 

government and enhance the legal profession. If we hold to these goals, we enrich our own lives and inspire others to do like-

wise. 

 

The profession of law is proud and noble. We seek to continue to strive for justice for all and are proud to be accorded the 

honor to do so. To sustain freedom, we must be faithful to the law and see that it is the means to achieve justice and never 

an instrument of suppression. 


